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(i) Protect the quality or quantity of 
the related water supply; 

(ii) Otherwise protect life, health, or 
property; 

(iii) Avoid or mitigate adverse envi-
ronmental impact; or 

(iv) Better conserve, develop, or uti-
lize in the public interest the water 
resouces of the region. 

(Energy Security Act of 1980, Pub. L. 96–294, 
94 Stat. 611; Federal Power Act, as amended 
(16 U.S.C. 792–828c); Public Utility Regu-
latory Policies Act of 1978 (16 U.S.C. 2601–
2645); and the Department of Energy Organi-
zation Act (42 U.S.C. 7101–7352); E.O. 12009, 3 
CFR 142 (1978)) 

[Order 106, 45 FR 76123, Nov. 18, 1980, as 
amended by Order 202, 47 FR 4246, Jan. 29, 
1982; Order 413, 50 FR 11688, Mar. 25, 1985; 
Order 533, 56 FR 23154, May 20, 1991]

§ 4.106 Standard terms and conditions 
of case-specific exemption from li-
censing. 

Any case-specific exemption from li-
censing granted for a small hydro-
electric power project is subject to the 
following standard terms and condi-
tions: 

(a) Article 1. The Commission reserves 
the right to conduct investigations 
under sections 4(g), 306, 307, and 311 of 
the Federal Power Act with respect to 
any acts, complaints, facts, conditions, 
practices, or other matters related to 
the construction, operation, or mainte-
nance of the exempt project. If any 
term or condition of the exemption is 
violated, the Commission may revoke 
the exemption, issue a suitable order 
under section 4(g) of the Federal Power 
Act, or take appropriate action for en-
forcement, forfeiture, or penalties 
under Part III of the Federal Power 
Act. 

(b) Article 2. The construction, oper-
ation, and maintenance of the exempt 
project must comply with any terms 
and conditions that the United States 
Fish and Wildlife Service, the National 
Marine Fisheries Service, and any 
state fish and wildlife agencies have 
determined are appropriate to prevent 
loss of, or damage to, fish or wildlife 
resources or otherwise to carry out the 
purposes of the Fish and Wildlife Co-
ordination Act, as specified in exhibit 
E of the application for exemption 
from licensing or in the comments sub-

mitted in response to the notice of ex-
emption application. 

(c) Article 3. The Commission may re-
voke this exemption if actual construc-
tion of any proposed generating facili-
ties has not begun within two years or 
has not been completed within four 
years from the date on which this ex-
emption was granted. If an exemption 
is revoked under this article, the Com-
mission will not accept from the prior 
exemption holder a subsequent applica-
tion for exemption from licensing for 
the same project within two years of 
the revocation. 

(d) Article 4. This exemption is sub-
ject to the navigation servitude of the 
United States if the project is located 
on navigable waters of the United 
States. 

(e) Article 5. This exemption does not 
confer any right to use or occupy any 
Federal lands that may be necessary 
for the development or operation of the 
project. Any right to use or occupy any 
Federal lands for those purposes must 
be obtained from the administering 
Federal land agencies. The Commission 
may accept a license application sub-
mitted by any qualified license appli-
cant and revoke this exemption, if any 
necessary right to use or occupy Fed-
eral lands for those purposes has not 
been obtained within one year from the 
date on which this exemption was 
granted. 

(f) Article 6. In order to best develop, 
conserve, and utilize in the public in-
terest the water resources of the re-
gion, the Commission may require that 
the exempt facilities be modified in 
structure or operation or may revoke 
this exemption. 

(g) Article 7. The Commission may re-
voke this exemption if, in the applica-
tion process, material discrepancies, 
inaccuracies, or falsehoods were made 
by or on behalf of the applicant. 

(h) Article 8. Any exempted small hy-
droelectric power project that utilizes 
a dam that is more than 33 feet in 
height above streambed, as defined in 
18 CFR 12.31(c) of this chapter, im-
pounds more than 2,000 acre-feet of 
water, or has a significant or high haz-
ard potential, as defined in 33 CFR part 
222, is subject to the following provi-
sions of 18 CFR part 12, as it may be 
amended:
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(1) Section 12.4(b)(1) (i) and (ii), (b)(2) 
(i) and (iii), (b)(iv), and (b)(v); 

(2) Section 12.4(c); 
(3) Section 12.5; 
(4) Subpart C; and 
(5) Subpart D. 

For the purposes of applying these pro-
visions of 18 CFR part 12, the exempted 
project is deemed to be a licensed 
project development and the owner of 
the exempted project is deemed to be a 
licensee. 

(i) Before transferring any property 
interests in the exempt project, the ex-
emption holder must inform the trans-
feree of the terms and conditions of the 
exemption. Within 30 days of transfer-
ring the property interests, the exemp-
tion holder must inform the Commis-
sion of the identity and address of the 
transferee. 

[Order 106, 45 FR 76123, Nov. 18, 1980; 45 FR 
77420, Nov. 24, 1980, as amended by Order 202, 
47 FR 4246, Jan. 29, 1982; Order 413, 50 FR 
11688, Mar. 25, 1985; Order 482, 52 FR 39630, 
Oct. 23, 1987; Order 413–A, 56 FR 31331, July 
10, 1991]

§ 4.107 Contents of application for ex-
emption from licensing. 

(a) General requirements. An applica-
tion for exemption from licensing sub-
mitted under this subpart must con-
tain the introductory statement, the 
exhibits described in this section, the 
fee prescribed in § 381.601 of this chap-
ter and, if the project structures would 
use or occupy any lands other than 
Federal lands, an appendix containing 
documentary evidence showing that 
applicant has the real property inter-
ests required under § 4.31(c)(2)(ii). The 
applicant must identify in its applica-
tion all Indian tribes that may be af-
fected by the project. 

(b) Introductory statement. The appli-
cation must include an introductory 
statement that conforms to the fol-
lowing format:

BEFORE THE FEDERAL ENERGY REGULATORY 
COMMISSION 

Application for Exemption of Small 
Hydroelectric Power Project From Licensing 

(1) [Name of applicant] applies to the Fed-
eral Energy Regulatory Commission for an 
exemption for [name of project], a small hy-
droelectric power project that is proposed to 
have an installed capacity of 5 megawatts or 

less, from licensuing under the Federal 
Power Act. [If applicable: The project is cur-
rently licensed as FERC Project No. –—.] 

(2) The location of the project is: 
[State or territory] lllllllllllll
llllllllllllllllllllllll
[County] lllllllllllllllllll
[Township or nearby town] lllllllll
llllllllllllllllllllllll
[Stream or body of water] llllllllll
llllllllllllllllllllllll

(3) The exact name and business address of 
each applicant are: 
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll

(4) The exact name and business address of 
each person authorized to act as agent for 
the applicant in this application are: 
llllllllllllllllllllllll
llllllllllllllllllllllll
llllllllllllllllllllllll

(5) [Name of applicant] is [specify, as ap-
propriate: a citizen of the United States or 
other identified nation; an association of 
citizens of the United States or other identi-
fied nation; a municipality; a state; or a cor-
poration incorporated under the laws of 
(specify the United States or the state or na-
tion of incorporation, as appropriate).]

(c) Exhibit A. Exhibit A must describe 
the small hydroelectric power project 
and its proposed mode of operation. To 
the extent feasible, the information in 
this exhibit may be submitted in tab-
ular form. The applicant must submit 
the following information: 

(1) A brief description of any existing 
dam and impoundment proposed to be 
utilized by the small hydroelectric 
power project and any other existing or 
proposed project works and appur-
tenant facilities, including intake fa-
cilities, diversion structures, 
powerhouses, primary transmission 
lines, penstocks, pipelines, spillways, 
and other structures, and the sizes, ca-
pacities, and construction materials of 
those structures. 

(2) The number of existing and pro-
posed generating units at the project, 
including auxiliary units, the capacity 
of each unit, any provisions for future 
units, and a brief description of any 
plans for retirement or rehabilitation 
of existing generating units. 

(3) The type of each hydraulic tur-
bine of the small hydroelectric power 
project. 

(4) A description of how the power 
plant is to be operated, that is, run-of-
river or peaking.
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